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!\. IDJ::NTITY OF PJ::TlTJONER 

Eddie Lee Trice, appellant below, seeks reviev·.r of the Court of 

Appeals decision terminating review designated in Part B. 

B. COURT OF APPEALS DECISION 

\.-1r. Trice seeks review of the portion of the Court of Appeals 

decision holding that his 1987 Arkansas aggravated robbery conviction 

was legally and factually comparable to a Washington's attempted first 

degree rohbery conviction and was therefore properly included in 

calculating his SRA offender scon~. State v. Eddie Lee Trice. No. 

44808-4- II. 

A copy of the opinion dated November 25, 2014. is attached as 

an appendix. 

C. ISSUI":S PRESENTED FOR REVIEW 

The sentencing court included a 1987 Arkansas aggravated 

robbery conviction in calculating Mr. Trice ·s offender score even 

though the court concluded the Arkansas state was broader and 

therefore not legally comparable to a Washington attempted first degree 

robbery conviction. The State did not produce Mr. Trice's guilty plea, 

hut the Court or Appeals upheld the trial court's conclusion that the 



crimes \Vere factually comparable by holding that Mr. Trice's guilty 

plea admitted the facts contained in the Arkansas charging document. 

1. Is the Court of Appeals decision in cont1ict with this Court's 

decisions in In rc Pers. Restraint of Laverv, I 54 Wn.2d 249, 111 P.3d 

837 (2005) and State v. Thiefault, 160 Wn.2d 409, 158 P.3d 580 

(2007)? 

2. Is the Court of Appeals decision in contlict with this Court"s 

reasoning in State v. Olsen. 180 Wn.2d 468, 325 P.3d 187 (2014) 

because the Colllt of Appeals assumed that a guilty plea admitted the 

!nets contained in a charging document rather than the elements of the 

charged crime? 

3. Did the Court of Appeals incorrectly construe Washington's 

accomplice liability statute in holding that an attempted robbery 

conviction requires the intent to steal rather than the intent to commit 

robbery as required hy RCW 9A.2R.020(1 )'? 

D. STATEMENT_Qf11iE CASE 

This is Eddie Trice's second appeal of his sentence. At his first 

sentencing hen ring. Mr. Trice was sentenced to I i f'c in prison \vithout 

the possibility of parole as a persistelll offender. CP 6. 10. 74. That 

sentence '"''as reversed on appenl when the State ~:oncedcd that a Floridn 
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conviction for sexual battery was not legally or factually compnrahlc to 

a qualifying Washington oftense. CP 54-55. 74-78; Slip Op. at 2 

Upon remand Mr. Trice agreed that he had four out-of-state 

convktions but argued that none were comparable to a Washington 

felony. CP 86-88, 116; RP 40. The sentencing court included t\VO of 

those convictions in Mr. Trice's offender score. The cowi concluded 

that Mr. Trice's 19R9 Arkansas aggravated robbery conviction was not 

legally comparable to attempted first degree robbery in Washington but 

found the conviction was factually comparable based upon the 

indictment and a notation on the judgment that Mr. Trice plead guilty.' 

RP 47. 50; CP 146-47. 

On appeal, the Court of Appeals agreed that the Arkansas 

robbery statute is not legally comparable to attempted first degree 

robbery in Washington. Slip Op. at 6-7. The court, hO\vever, 

concluded that the facts outlined in the charging document would have 

supported a conviction for attempted first degree robbery in 

1 The sentencing cou11 also counted a 1996 Florida conviction for sexual battery 
in Mr. Trice·~ offender score even though the (;rime w<1s not comparable to a Washington 
felony. R r 41-41. On appeal. the Court of Appe!!ls <KCCpted the State's concession that 
the Florida L'Onviction was improperly included in Mr. Trice's offender score. Slip Op. at 
9-10. 

., 
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Washington and nftirmed the inclusion nfthc Arkansas conviction in 

Mr. Trice's offender score. Slip Op. at 7-9. Mr. Trice seeks rcviC\V. 

E. ARGUMENT WHY RFVlEW SHOULJ) BE GRA~TED 

The Court of Appeals' holding that Mr. Trice's 
Arkansas aggravated robbery conviction is factually 
comparable to Wnshington's attempted first degree 
robbery conflicts with decisions of this Court and 
misinterprets Washington's accomplice liability 
statute. 

After determining that Arkansas's 1987 aggravated robbery 

statute was legally broader than Washington's attempted first degree 

rohhery, the Court of Appeals found the lv,.:o crimes were factually 

comparable and affirmed the inclusion of the Arkansas conviction in 

Mr. Trice's ofl'endcr score. The State did not produce Mr. Trice's 

guilty plea. but the Court ol' Appeals assumed thm the plea admitted the 

facts found in the indictment and not simply the elements or the crime. 

The decision is thus in conflict with decisions of' this Court. In 

addition, the Court of Appeals misinterpreted Washington's accomplice 

liability stntutc, RCW 9A.28.020, 'vhich requires the intent to commit 

the specitic crime at issue. This Coull should accept revie\v. 

Washington's Sentencing Reform Act (SR-\) creates a grid of 

sentence ranges based upon the statu tori ly-establ ished seriousness level 

of the current offense and the defendant's offender score. RCW 

4 



9.94A.510, .515, .525 .. 530: Stat~\· Qls~n. 180 Wn.2d 468.472,325 

P.3d 187 (2014): State v. Ford. 137 \Vn.2d 472,479,973 P.2d 452 

( 1999). To properly calculate the offender score, the court must 

determine the defendant's criminal history, which is defined as a list or 

the defendant's prior criminal convictions and juvenile adjudications. 

State v. Ross, 152 Wn.2d 220, 229, 95 P.3cl 1225 (2004); RCW 

9.94A.030( 11 ). 

'·Out-of-state convictions for offenses shall be classified 

according to the comparable offense definitions and sentences provided 

hy Washington la>v.'' RCW 9.94A.525(3). The court determines ifthe 

out-of-state conviction is comparable to a Washington criminal sratute 

in effect at the time the foreign crime was committed. Ross, 152 

Wn.2d at 229. The State must pro,·e the existence and comparability of 

any out-of-state o!Tcnses by a preponderance of the evidence. Olsen, 

180 Wn.2d at 4 72: Ford, 137 Wn.2d at 480-81: RCW 9.94/\.500( I). 

This Court has established a two-part test for comparing out-of

state convictions to Washington offenses. The sentencing court tirst 

determines if the out-of-state crime is legally comparable to a 

Washington offense by comparing the elements of the out-of-state 

conviction to a relevant Washington crime. Olsen, I RO Wn.2d at 4 72. 

5 



If the foreign statue is broader than the Washington statute, the crimes 

are not legally comparable. Id. at 472-73. 

When the crimes are not legally comparable, the court 

determines if the offense is factually comparable- "whether the 

defendant"s conduct would have violated the comparable Washington 

statute.'' Olsen, 180 Wn.2d at 473. In making this determination, the 

court may rely only upon facts in the record ofthe out-of-state 

conviction ·'that are admitted, stipulated to, or proved beyond a 

reasonable doubt." State v. Thiefault, 160 Wn.2d 409,415, 158 P.3d 

580 (2007); accord In re Personal Restraint of Lnvcrv, 154 Wn.2d 249, 

255. Ill P.3d 837 (2005). 

The Court of Appeals correctly determined that Mr. Trice's 

Arkansas aggravated robbery conviction was not legally comparable to 

attempted lirst degree robbery in \:Vashington. In 1987, Arkansas's 

robbery statute provided: 

A person commits robbery it~ with the purpose of 
committing a felony or misdemeanor theft or resisting 
apprehension immediately thereafter. he employs or 
threatens to immediately employ physical force upon 
another. 

6 



Ark. Code ~ 5-12-1 02(a). The 19R7 aggravated rnhberv statute . ..... '- .., 

required the defendant to commit robbery as detined in ~ 5-12-102 \-Vith 

the additional requirement that he: 

( 1) ls armed with a deadly weapon or represents hy word 
or conduct that he is so anncd; or 

(2) Intlicls or attempts to inflict death or serious physical 
injUI)' upon another. 

Ark. Code§ 5-12-103(a). Thus, in Arkansas, '·the offense [ofrobbery] 

is complete when physical force is threatened; no transfer of property 

need take place:· Mitchell v. Arkansas. 281 Ark. 112, l\3-14, 661 

S.\V.2d 390 ( 1983) (quoting Jarrett v. Arkansas. 265 Ark. 662, 580 

S.W.2d 460 (1979)). 

In contrast Washington defines robbery as the unlawi'ultaking 

of property from another person or in her presence by the use or 

threatened use of immediate force, violence, or fear of injury to that 

person, her property, or to another person or property. RCW 

9/\.56.190 (2006). 2 A person is guilty of an attempt to commit a crime 

if ''with intent to commit a specific crime he or she does nny act which 

is a substantial step towards the commission of the crime." RCW 

9A.28.020( I). Thus. an essential element of attempted first degree 

~ RCW 9A.56. 190 remains substamially the sru11e ns in 1987. The only 
amendment was to insert gender-neutral language. Laws of 20 I I. ch. 336. 
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rohhery in Washington is the attempt to commit rnhhery. [d.; see State 

v. DeRvke. 149 Wn.2d 906,911-1:2,73 P.3d 1000 (2003) (intent to 

commit rape an element of attempted rape). Arkansas· robbery statute, 

however. only requires the attempt to commit a misdemeanor or felony 

thefl. Ark. Code§ 5-12-102. 

The Court of Appeals determination that the Arkansas 

conviction is legally comparable to attempted first degree robbery is 

incoJTect. The State did not produce a copy of Mr. Trice's guilty plea. 

Instead. the Court of Appeals looked at the wording of the information. 

The Court of Appeals then reasoned that the guilty plea admitted the 

elements of the crime and thererore the facts in the information. Slip 

Op. at R-9 (citing Graham v. Arkansas, 358 Ark. 296. 188 S.W.3d 893, 

895 (2004) (defendant who entered plea of guilty not entitled to post-

com iction DNA testing because he admitted that he committed the 

offense) and Standridge v. Arkansas, 2012 Ark. App. 563.423 S.W.3d 

677. 681 (20 12) (defendant cannot challenge sufficiency of evidence on 

appeal after pleading guilty)). 

When Mr. Trice pled guilty. he admitted only that he committed 

the ~l~metll_S ofthe crime, not the facts included in the inf()l'mation. 

[W]hcn a defendant pleads guilty to a crime, he Vv'aivcs 
his right to a jury determination of only that offense's 

8 



elements: whatever he says, or !'ails to say, about 
supert1uous facts cannot license a later sentencing cout1 
to impose extra punishment 

Dssch_anm~_y.JJni1e_c!_Stat~~. _U.S._, 133 S. Ct. 2276, 22~8, 186 

L. Ed. 2d 438 (2013) (citing Shepard v. United States, 544 U.S. 13,24-

26, 125 S. Ct. 1254, 161 J .. Ed. 2d 205 (2005)); ~e~ !)!sen, 180 Wn.2d 

at 4 78-79 (1inding the defendant admitted to the elements of a 

Cali l'ornia conviction by pleading no contest). 

Thus, Mr. Trice's guilty plea is only an admission to the 

elements of aggravated robbery- employing physical force upon 

another with the intent to commit theft while at111ed with a deadly 

weapon. Ark. Code §s 5-12-102; 5-12-103(1). The Court ofAppeals 

incorrectly looked at the facts in the charging document \Vithout any 

proof that Mr. Trice admitted to those !acts. As this Court explained in 

Lavcrv: 

Any attempt to examine the underlying facts of a foreign 
conviction, facts that \vcrc neither admitted or stipulated 
to, nor proved to the finder of fact beyond a reasonable 
doubt in the foreign conviction, proves problematic. 
Where the statutory ekments or a foreign conviction are 
broader than those under a similar Washington statute, 
the foreign conviction cannot truly be said to he 
compar<.lhle. 

9 



Laverv. 154 Wn.2d at 258. The Court of Appeals decision is thus in 

conf1ict with Lavery and Thietault and misinterprets Olsen's discussion 

of'thc usc of a guilty plea to establish elements, not facts. 

Moreover. the elements included in the Arkansas information 

arc not comparable to attempted t1rst degree robbery in Washington. 

Mr. Trice did not admit that he used force to obtain or retain possession 

of property or that he unlawfully took personal property Crom the 

person of another or in his presence, clements required for a 

Washington robbery. RC\V 9A.56.190. And he did not admit he had 

the intent to commit robbery. an element of attempted robbery in 

Washington. RCW 9A.28.020(1 ). 

The Court of Appeals incorrectly concluded that ( 1) the facts 

included in the Arkansas information v,:ere necessarily admitted by Mr. 

Trice when he pled guilty and (2) the elements of the Arkansas crime 

would have constituted attempted first degree robbe1y in Washington. 

The Court of Appeals is in contlict with decisions of this Com1 and 

incorrectly turns an Arkansas guilty plea into an admission of any !act 

included in the information. And, it misinterprets Washington's 

attempt statute, which requires the intent to commit the specific 

10 



otTcnsc. RCW 9A.2R.020( 1 ). This Court should accept rl;!viev,·. RAP 

13.4(a)(l), (3). (4). 

F. CONCLUSION 

Eddie Trice asks this Court to accept reviev• of the portion of 

the Court of Appeals decision aftinning the inclusion of a 19R 7 

Arkansas aggravated robbery conviction in his oflenckr score. 

DATED this_· day of December 2014. 

Respectfully submiued, 

Elaine L. Winters WSBA tf 7780 
Washington Appellate Project 
Attorneys for Petitioner 
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DIVISION II 

STATE OF WASHINGT01\, No. 44808-4-ll 

Respondent, 

v. 
UNPUBLISHED OPINION 

EDDIE LEE TRICE, 

Appellant. 

MAXA, J. - Eddie Lee Trice appeals the calculation of his offender score for sentencing, 

alleging that the trial court erred by ( l) counting two points for his 1989 Arkansas aggravated 

robbery conviction and (2) counting one. point for his 1996 Florida sexual battery conviction. 

We hold that Trice's Arkansas aggravated robbery conviction was factually comparable to a 

conviction in Washington for attempted first degree robbery, and therefore was properly 

included in his offender score. But we accept the State's concession that Trice's Florida 

conviction should not have been included in his offender score. Therefore, we affinn in part, 

reverse in part, and remand for resentencing. 

FACTS 

In 2008, a jury found Trice guilty of tlu-ee counts of first degree child rape, one count of 

first degree child molestation, and one count of first degree burglary- all committed on May 8, 

2006. i\t sentencing, for purposes of calculating the offender score, Trice stipulated to and the 

trial court fotmd four prior felony conv:ctions. These included a 1989 aggravated robbery 



44808-4-II 

conviction in Arkansas and a 1996 sexual battery conviction in Florida. The trial court ruled that 

the 1996 Florida conviction for sexual battery was comparable to a Washington crime for 

Persistent Offender Accountability Act (POAA) purposes. State v. Trice, noted at 168 Wn. App. 

1009, 2012 WL 1699858, at *4. Therefore, the trial com1 sentenced Trice as a "two strikes" 

offend~r to life confinement without the possibility of release for the three rape convictions. The 

trial court also ruled that the 1989 Arkansas aggravated robbery conviction was not comparable to 

a Washington "strike" offense for POAA purposes, but included the conviction in calculating 

Trice's offender score. Trice, 2012 WL 1699858, at *4, *14. 

Trice appealed, and we accepted the State's concession that it had failed to prove that the 

Florida statute was legally or factually comparable to the Washington statute. Trice, 2012 W~ 

1699858, at *II. We did not consider whether the Arkansas aggravated robbe1y conviction could 

be included in the offender score because Trice did not support the argument with legal authority. 

Trice, 2012 WL 1699858, at*l4. We remanded for resentencing, but noted that the trial court 

was required to determine Trice's offender score anew and that both parties could submit 

additional evidence regarding criminal history. Trice, 2012 WL 1699858, at *14. 

At the resentencing hearing, Trice again stipulated to the four prior felony convictions. 

The trial court ruled that the 1989 Arkansas aggravated robbery conviction was comparable to first 

degree attempted robbery in Washington and counted that conviction as two points on his offender 

score. The trial court ruled that Trice's 1996 Florida sexual battery conviction was not :egally or 

factually comparable to a Washington crime, but counted that conviction as a point on Trice's 

offender score anyway because it was a felony. 

2 
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Following the trial court's rulings on comparability, Trice's calculated offender score was 

five: two points for the Arkansas aggravated robbery conviction, one point for the Florida sexual 

batte1y conviction, and two points for the current offense. Trice appeals. 

ANALYSIS 

Trice argues that the trial court miscalculated his offender score by including his 1989 

Arkansas conviction for aggravated robbery and his 1996 Florida conviction for sexual battery in 

his offender score. The State argues that the Arkansas conviction was comparable to a 

Washington conviction, but concedes that the Florida conviction should not have been included 

in the offender score. We ho:d that the trial court properly included the Arkansas conviction in 

calculating Trice's offender score, and we accept the State's cor.cession that the Florida 

conviction should not have been included. 

A. CALCULATNG OFFENDER SCORE- Ot:T·OF-STATE CONVICTIONS 

Under the Sentencing Reform Act of 1981 (SRA), chapter 9.94A RCW, the sentencing 

cow.t uses the defendant's prior convictions to detennine an offender score which, along with the 

seriousness level of the cunent offense, establishes his or her presumptive standard sentencing 

range. State v. Olsen, 180 Wn.2d 468,472,325 P.3d 187 (2014). A defendant's sentence is 

determined based on the law in effect when the defendant committed the current offense. RCW 

9.94A.345; see also In re Pers. Restraint ofCarrier, 173 Wn.2c 791, 809,272 P.3d 209 (2012). 

We review a sentencing court's calculation of an offender score de novo. Olsen, 180 

Wn.2d at 472. In addition, we review underlying factual determinations under an abuse of 

discretion standard. In re Pers. Restraint ofToledo-Sotelo, 176 Wn.2d 759, 764,297 P.3d 51 

(2013). 

3 



44808-4-II 

The State must prove the existence of prior felony convictions used to calculate an 

offender score by a preponderance ofthe evidence. RCW 9.94A.500(1); see also Olsen, 180 

Wn.2d at 472. Ifthe convictions are from another jurisdiction, the State also must prove that the 

underlying offense would have been a felony under Washington law. RCW 9.94A.525(3); State 

v. Ford, 137 Wn.2d 472,480,973 P.2d 452 (1999). The existence of a priorconviction is a 

question of fact. In re Pers. Restraint of Adolph, 170 Wn.2d 556,566,243 P.3d 540 (2010). 

Where the defendant's offenses resulted in out-of-state convictions, RCW 9.94A.525(3) 

provides that such offenses "shall be classified according to the comparable offe:1se definitions 

and sentences provided by Washington law." This statute requires the sentencing cou1i to make 

a determination of whether the out-of-state conviction is comparable to a Washington conviction. 

State v. Morley, 134 Wn.2d 588, 601, 952 P.2d 167 (1998). Only ifthe convictions are 

comparable can the out-of-state conviction be included in the offender score. State v_ Thiefault, 

160 Wn.2d 409,415, 158 P.3d 580 (2007). 

Our Supreme Court has adopted a two-part analysis for determining whether an out-of-

state conviction is comparable to a Washington conviction. Olsen, 180 Wn.2d at 472. First, the 

sentencing cowi determines whether the o:rcnscs arc legally comparable-- whether the elements 

of the out-of-state offense are substantially similar to the elements of the Washington offense. 

Olsen, 180 Wn.2d at 4 72-73. If the elements of the out-of-state offense are broader than the 

elements of the Washington offense, they are not legally comparable. Olsen, 180 Wn.2d at 473; 

ln re Pers. Restraint of Lavery, 154 Wn.2d 249, 258, 111 P.3d 837 (2005). 

4 
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Second, even if the offenses are not legally comparable, the sentencing court still can 

include the out-of-state conviction in the offender score if6e offense is factually comparable. 

Olsen, 180 Wn.2d at 473. Determining factual comparability involves am1lyzing wjether the 

defendant's conduct underlying the out-of-state conviction would have violated the comparable 

Washington statute. Thiefaulr, 160 Wn.2d at 415. In making this factual comparison, the 

sentencing court cannot consider evidence not presented in the out-of-state proceeding. State v. 

Arndt, 179 Wn. App 3 73, 3 79, 320 P .3d 104 (20 14). And the sente~1cing court may rely on facts 

in the out-of-state record only if they are admitted, stipulated to, or proved beyond a reasonable 

doubt. Olsen, 180 Wn.2d at 474-45; Thiefault, 160 Wn.2d at 415. 

If an out-of-state conviction involves an offense that is neither legally or factually 

comparable to a Washington offense, the sentencing court :nay not include the conviction in the 

defendant's offender score. Thiefault, 160 Wn.2d at 415. If a defendant has been erroneously 

sentenced, we remand the defendant's case to the sentencing cowi for resentencing. State v. 

Wilson, 170 Wn.2d 682, 691,244 P.3d 950 (2010). 

B. ARKANSAS AGORA VA TED ROBBERY CONV!CTION 

Trice argues that his 1989 Arkansas conviction for aggravated robbery is not legally or 

factually comparable to any Washington crime, and therefore was improperly included in :he 

calculation of his offender score. We hold that the elements of Arkansas' aggravated robbery 

5 
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statute are not legally comparable to Washington's attempted first degree robbery offense, but 

that the offenses are factually comparable. 1 

1. Legal Comparability 

Trice argues that the Arkansas robbery statute is not legally comparable to attempted first 

degree robbery in Washington because the statutes require differing intents. We agree. 

At the time Trice committed the offense of aggravated robbery in 1987,2 Arkansas' 

robbery statute stated: "A person commits robbery if, with the purpose of committing a felony or 

misdemeanor theft or resisting apprehension immediately thereafier, he err.ploys or threatens to 

inunediately employ physical force upon another." Former Ark. Code § 5·12-1 02(a) (1987). 

\Vashington's 1987 definition of robbery stated in part: "A person commits robbery when he 

unlawfully takes personal property from the person of another or in h.is presence against his will 

by the use or threatened use of immediate force, violence, or fear of injury to that perso:-~ or his 

prope11y or the person or property of anyone." Former RCW 9A.56.190 (1975). 3 

1 The State also argues that the Arkansas aggravated robbery offense is legally and factually 
comparable to Washington's crimes of first degree and second degree robbery. We need not 
address these arguments because we affilm on an alternate basis. 

2 Trice committed the Arkansas crime in 1987 and was convicted in 1989. Under the 
comparability analysis, we address the statutes in effect at the time the crime was committed. 
See RCW 9.94A.345. 

3 RCW 9A.56.190 was amended in 2011. However, there were no substantive changes other 
than the addition of gender neutral references. 

6 
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In 1987, Washington's attempt statute stated: "A person is guilty of an attempt to 

corrunit a crime if, with intent to commit a specific crime, he does any act which is a substantial 

step toward the commission of that crime." Former RCW 9A.28.020(1) (1981). And to have 

committed attempted fnst degree robbery a person must have: (1) intended to commit the crime 

of (2) unlawfully taking "personal property from the person of another" (3) while armed with a 

deadly weapon and (4) have actually taken a substantial step toward the commission of that 

crime. See fmmer RCW 9A.56.190; former RCW 9A.56.200 (1975); former RCW 9A.28.020(1) 

(1981). 

Here, the elements of an Arkansas aggravated robbery conviction are broader than the 

elements of a co:wiction in Washington for attempted first degree robbery. An Ar~ansas 

conviction requires a person to.act with "the purpose of committing a felony or misdemeanor 

theft." Former Ark. Code§ 5-l2-102(a) (1987) (emphasis added). Conversely, a Washington 

conviction requires a person to intend to commit first degree robbery, which in 1987 did not 

encompass the category of misdemeanor thefts. See RCW 9A.20.010(2)(a) & former RCW 

9A.56.200 (robbery in the first degree was categorized as a class A felony). As a result, the 

elements for Arkansas' aggravated robbery are broader than Washington's attempted first degree 

robbery, and we hold the two offenses are not legally comparable. 

2. Factual Comparability 

Trice's conviction based on Arkansas' 1987 aggravated robbery statute still can be 

included in his offender score if the facts underlyir..g the conviction are factually comparable to 

an attempted first degree robbery conviction in Washington. See Thiefau!t, 160 Wn.2d at 415. 

7 



44808-4-II 

The State argues that Trice's guilty plea admitted sufficient facts for his Arkansas eonviction to 

constitute a conviction in Washington for attempted first degree robbery. We agree. 

The sentencing court may rely on facts in the out-of-state record if the defendant has 

admitted those facts. Thiefault, 160 Wn.2d at 415. Such an admission may occur in a guilty 

plea. Arndt, 179 Wn. App. at 381 (st<>.ting "[a] sentencing eourt properly can cor.sider facts 

conceded by the defendant in a guilty plea as an admitted fact"); State v. Tewee, 176 Wn. App. 

964, 970, 309 P.3d 791 (2013), review denied, 179 Wn.2d 1016 (2014) (considering admission in 

guilty plea). Here, Trice voluntarily entered into a guilty plea. Washington courts treat an out

of-state guilty plea as an admission of a crime's elements if the convicting state also does. See, 

e.g., Olsen, 180 Wn.2d at 478-479 (treating California nolo contendere plea as a plea of guilty 

for all purposes when California law would have given it such treatment). 

Tn Arkansas cour.s, a voluntary guilty plea is the defendant's trial. Graham v. State, :88 

S.W.3d 893,895 (Ark. 2004). "A guilty plea is inherently an admission of all ofthe elements of 

the charges and constitutes a waiver of any defense that might have been raised at the trial of the 

charges." Standridge v State, 2012 Ark. App. 563, 423 S.W.3d 677, 681. As a result, Arkansas 

case law requires us to treat Trice's voluntary guilty plea as an admission of the charges in his 

1987 charging document. 

Count 1 ofTrice's charging document accused him of"unlav.fully, feloniously, 

employ[ing] physical force upon BETTY GRIFFIN and CLARENCE GRIFFIN, with the 

purpose of committing a theft while armed with a deadly weapon, to-wit: a shotgun." Clerk's 

Papers at 146. Accordingly, vve treat Trice's guilty plea as an admission that Trice unlawfully 
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employed physical force against two people, while armed with a shotgun, with the purpose of 

committing a theft. See Standridge, 423 S.W.3d at 681. 

These admitted facts are sufficient to show that Trice's conduct underlying his Arkansas 

conviction would have supported a Washington conviction of attempted first degree robbery. By 

pleading guilty in Arkansas, Trice admitted- at a minimum- that :t was his purpose to take 

pt:rsona1 property from another, Le. a theft, while anncd with a deadly weapon. Because Trice's 

charging document also contended that Trice employed "physical force" upon two people in the 

commission of his crime, these facts also support a finding that Trice's conduct would have 

constituted a "substantial step" towards the commission of first degree robbery in Washington. 

Therefore, we hold that Trice's 1989 conviction of aggravated robbery in Arkansas was fact1.1ally 

comparable to a conviction in Washington of attempted first degree robbery. 

Because Trice's 1989 Arkansas conviction for aggravated robbery was factually 

comparable to Washington's crime of attempted first degree robbery, we hold that the trial court 

properly included that conviction in Trice's otlender score. We affirm the trial cou1i on this 

issue. 

C. FLORIDA SEXUAL BATTERY CONVTCTION 

Trice argues that the 1996 Florida conviction is not comparable to a Washington felony, 

and therefore the trial comt ened by including that in his offender score. The State agrees that 

Trice's 1996 !'lorida conviction was not legally or factually comparable to a Washington felony 

and concedes that the conviction should not have been inc:uded in his offender score. We accept 

the State's concession. 

9 



44808-4-II 

At Trice's 2013 sentencing hearing, the State contended that Florida's sexual battery 

statute was legally comparable to Washington's former third degree rape statute. However, the 

elements of the Florida statute are broader than Washington's former third degree rape statute 

because the Florida statute does not impose a requirement that the perpetrator and victim not be 

manied. Compare former Fla. Stat. Ann.§ 794.001(3) (1996) with former RCW 9A.44.060(1) 

(1979). Accordingly, the F:orida conviction is not legally comparable to a Washington third 

degree rape conviction. And there were no facts in the record that were admitted, stipulated to, 

or proved beyond a reasonable doubt that could establish factual comparability. 

Despite finding that Trice's Florida sexual battery conviction was not legally or factually 

comparable to Washington's definition of third degree rape, the trial court reasoned that because 

Trice's sexual battery conv:ction was a Florida felony, Trice's sexual b~ttery convict!on should 

count as one point in Trice's offender score. This ruling was incorrect. If an out-of-state 

conviction involves an offense that is neither legally nor factually comparable to a Washington 

offense, the sentencing court may not include the conviction in the defendant's offender score. 

Olsen, 180 Wn.2d at 478; Thie.faulr, 160 Wn.2d at 415. 

Because Florida's 1996 sexual battery statute is neither legally nor factually comparable 

to a Washington statute, Trice's conviction under the Florida sexual battery statute ca1mot be 

used in computing his sentencing offender score. Accordingly, we hold that the sentencing court 

erred by allocating Trice one point for his 1996 sexual battery conviction and we remand for 

resentencing. 
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We hold that the trial court did not err in including Trice's 1989 Arkansas conviction in 

his offender score, but did err in including Trice's 1996 Florida conviction in his offender score. 

Accordingly, we affirm in part, reverse in part, and remand fm resentencing. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports but will be filed for public record pursuant to RCW 2.06.040, it is 

so ordered. 

M~~!-~=-~' ------------
' . 

We concur: 

_ ~ __ .,_ll,C._I, __ __ 
B.r. -'R~,J~, A.C.J. 

-~-;r, __ 
MELNICK, J. J 
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